Chapter 6
Legal Responsibilities
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Board members must meet legal obligations which require them to adhere to standards of conduct in carrying out their responsibilities to the health center.  In traditional terms these are described as the Duty of Care, the Duty of Loyalty and the Duty of Obedience.

Duty of Care – Board members are expected to exercise the same level of judgment that any other competent and prudent person would apply in a similar situation.  If a person's actions do not meet this standard of care, his/her acts may then be considered negligent, and any damages resulting may be claimed in a lawsuit for negligence.  Fundamentally, this means the board members should be reasonably careful in both making decisions and providing oversight for day to day business operations of the corporation.  Health center board members are responsible for seeking any needed training (e.g., regarding regulations, program expectations, etc.) to assure they are equipped with the knowledge needed for proper decision-making.  The duty of care is sometimes referred to as the ‘prudent person rule’ or ‘business judgment rule’.

[image: image5.wmf]Duty of Loyalty – This is a standard of faithfulness; whereby, board members owe undivided allegiance to the health center when making decisions affecting the center.  In other words, the board member can never use information obtained in his/her position as a board member for personal gain, but instead, must always act in the best interest of the organization.  While board members may have personal business dealings with the health center, they will be subjected to close scrutiny.  Full disclosure of the board members’ business involvement should always be required and expected.  


The health center should develop a Conflict of Interest policy to specifically address any potential conflicts of interest.  The policy should be developed based on rules and regulations and should be reviewed and approved by the board and reflected in the organizational bylaws.
Duty of Obedience – The duty of obedience requires board members to be faithful to the health center’s mission.  Board members must also ensure the health center functions within the law, its own bylaws and its policies.  Board members also have a legal obligation to voice their own opinions about how the board should accomplish the center’s mission and ensure that any objection to a board action is recorded in the minutes.  If a board member fails to record his/her objection to a board action, they could be held liable for the consequences of board actions with which they disagreed.  Once a board makes a decision or sets policy, the individual board member is not permitted to act in any way that is inconsistent with that policy or the goals of the health center.

Every health center faces uncertainty and risk in daily operations, typically related to patient outcomes, patient safety, employee safety and ongoing funding.  Health center boards are responsible for assuring systems, policies and programs are in place for reducing risks and organizational liability.  Risk management is defined as creating and applying a system and procedures to reduce liability exposures.  The discipline of risk management helps to identify, assess, and control risks which might be present in operations, service delivery, health center staffing and governance activities.  In today’s environment, there are many reasons to integrate risk management activities into health center operations, including the following:

· Threat of litigation is increasing.  Many health centers never face a lawsuit, but those that do know it can be costly and time consuming.  Sound risk management practices may reduce these costs or help heath centers avoid litigation altogether.  

· Risk of patient harm.  The health center mission is focused on helping people, not hurting them.  Causing harm to patients, however unintentional, undermines the health center purpose and jeopardizes the mission.
· Increase safety and security.  Sound risk management practices help create a sense of confidence and safety about the health center.  In an atmosphere where the threat of unnecessary risk is reduced, the health center can be more creative in its service provision and in achieving positive patient outcomes.  



The risk management process involves the following steps:

1. Identify program goals – determine what the health center hopes to accomplish by integrating risk management into health center operations (i.e., reducing injuries, avoiding litigation, preserving the health center’s reputation in the community, freeing up resources for mission-critical activities, etc.)  

2. Identify risks – focus on all areas of health center operations that may cause a loss of resources (people, property, income, goodwill, etc.)

3. Evaluate and prioritize risks – establish a list of action items in priority order
4. Select risk management strategies and implement plan – use the following risk management techniques:

· Avoidance – Eliminates the source of a risk by discontinuing a certain practice or service.  Risks deemed too hazardous for the health center to assume should be eliminated or contracted out to the extent possible.    

· Modification – Changes an activity to make it safer for all involved. 

· Retention – Involves a strategic decision to bear a risk.  The health center may decide other available techniques are not suitable and then must retain the risk of harm or loss.  

· Sharing – Transfers certain risks to another party by insurance or contract to a subsidiary or related organization (i.e. transportation service).  
5. Monitor and update risk management program – periodically review strategies to assure they remain the most appropriate given changing needs and circumstances.

Risk management should be integrated into all aspects of 

 health center operations!

BPHC encourages health centers to affiliate with other entities to strengthen their ability to achieve their mission.
  An affiliation agreement is an agreement establishing a relationship between a health center and one or more entities.  Types of formal affiliations include, but are not limited to: contractual arrangements, joint ventures (e.g., partnerships, limited liability corporations, various kinds of networks), and corporate integration (e.g., parent-subsidiary models, acquisitions, mergers).  

BPHC is concerned with affiliations affecting health center compliance with governance, management or clinical operations which are given to one or more entities in the proposed affiliation agreement.  In many instances, health centers do not risk loss of integrity or autonomy with potential affiliation agreements.  For example, contracts for specific services (e.g., ancillary services and allied health services) generally do not pose such risks (unless, for example, significant management or clinical services will be furnished by another entity).  In contrast, agreements with other providers who do not share section 330 grant-related requirements may pose concern, as their basic mission and their commitment to community-based care for the underserved may be less than that required of health centers. 

As a health center considers the value and costs involved in a proposed affiliation, several issues related to health center integrity and autonomy must be considered, including:  
· Corporate Structure - health centers considering affiliation agreements should examine the proposed affiliation to assure their corporate structure remains in compliance with all section 330 requirements.  BPHC is particularly concerned about the "parent-subsidiary model" of corporate integration in which the health center becomes a subsidiary of another corporation.  When the parent-subsidiary model is used, specific authorities required under PHS section 330 to be vested in the health center board, are reserved to the affiliate parent.  Examples include selection and removal of board members, selection and removal of the chief executive officer, and approval of plans and budgets.  

· Governance - health centers considering an affiliation agreement should examine the proposed affiliation to assure their governing boards will remain in compliance with all relevant governance provisions, including size, composition, responsibilities and structure.
· Management and Clinical Requirements – health centers considering an affiliation agreement should examine the proposed affiliation to assure that the governing board in particular, and the health center in general, will remain in compliance with all relevant management and finance provisions, as well as all relevant health services provisions.

BPHC has outlined its guidance for review and consideration of health center affiliation agreements.  These expectations are detailed in Policy and Information Notices 97-27 and 98-24.  Health centers are encouraged to seek legal advice from their own counsel to assure organizational documents and contractual agreements accurately reflect the parties' affiliation objectives. 
When establishing affiliations, health centers should also consider the provisions of the Medicare and Medicaid anti-kickback statute [42 U.S.C. 1320a-7b(b)].  This statute makes it a felony for a person or entity to knowingly and willfully offer, pay, solicit or receive remuneration with the intent to induce a referral, or in return for a referral, under Medicare or a State health care program.  Apart from the criminal penalties, a person or entity is also subject to exclusion from participation in the Medicare and State health care programs for a knowing and willful violation of the statute pursuant to 42 U.S.C. 1320a-7(b)(7).  The anti-kickback statute is very broad.  Prohibited conduct covers not only remuneration intended to induce referrals of patients, but also remuneration intended to induce the purchasing, leasing, ordering, or arranging for any good, facility, service, or item paid for by Medicare or a State health care program. 
Under the authority in 42 U.S.C. 1320a-7b(b)(3), the Secretary of HHS has published regulations setting forth certain exceptions to the anti-kickback statute, commonly referred to as "safe harbors".  Each of the safe harbors sets forth various requirements which must be met in order for a person or entity to be immune from prosecution or exclusion for violation of the anti-kickback statute.  Centers are encouraged to seek legal advice from their own counsel about the implications of any proposed affiliation agreement under the fraud and abuse statutes, and in particular, under the anti-kickback provisions described above.  
The BPHC review process for affiliation agreements focuses on federal statutory and regulatory requirements and program expectations.  The health center is required to complete an affiliation checklist and submit it to BPHC for review.  
Affiliation arrangements are reviewed against the following criteria:
1. The health center has reserved sufficient rights and control to maintain overall responsibility for the direction of the project, as originally funded, and for continued accountability to BPHC. 

2. The health center has provided justification for the performance of the work by a third party, showing the work cannot be more efficiently and effectively performed directly by the grantee. 
3. The health center has in place appropriate systems and processes to assure the contractor will satisfactorily perform all contract activities in accordance with section 330 requirements. 

4. The health center has documented that the written agreement with the contractor complies with current DHHS administrative requirements in the following areas:
a. It contains appropriate provisions around the activities to be performed, time schedules, the policies and procedures to be followed in carrying out the agreement, and the maximum amount of money for which the grantee may become liable to the contractor under the agreement;
b. It requires the contractor to maintain appropriate financial, program and property management systems and records and provides the health center, DHHS and the U.S. Comptroller General with access to such records; 

c. It requires the submission of financial and programmatic reports to the health center; complies with Federal procurement standards (including conflict of interest standards); and 

d. It is subject to termination (with administrative, contractual and legal remedies) in the event of breach by the contractor.

As described earlier, board members maintain a Duty of Care in their responsibilities to the health center.  As part of this responsibility, board members also have responsibilities related to corporate compliance requirements; namely, they have a duty to attempt in good faith to assure (1) a corporate information and reporting system exists, and (2) this reporting system is adequate enough to assure the board that appropriate information, regarding legal compliance, will come to its attention in a timely manner as a matter of ordinary operations.

A corporate compliance program is a voluntary system of internal controls designed to ensure that health centers regularly evaluate and monitor their own adherence to applicable statutes, regulations and program requirements.  Additionally, a compliance program educates the board members, employees, contractors and agents about complying with the laws and regulations governing the health care industry.  A compliance program helps the health center identify, prevent and correct illegal and unethical conduct, improve the quality of patient care and demonstrate its commitment to honest and responsible corporate conduct.

The Office of the Inspector General (OIG) recommends that organizations incorporate the following seven core elements into their corporate compliance program:  


The success of a compliance program relies upon assigning high-level personnel to oversee its implementation and operations.  The board should know that management has developed a system which establishes accountability for proper implementation of the compliance program and that lines of reporting from management to the board and to the Compliance Officer are sufficient to ensure timely and candid reports for the compliance program.  The board may wish to establish a committee to monitor compliance program operations and regularly report to the full board.  
The adoption of a corporate compliance program by an organization creates standards and processes that should effectively assure accountability.  A solid understanding of the rationale and objectives of the compliance program, as well as its goals and inherent limitations, is essential if the board is to evaluate the reasonableness of its design and the effectiveness of its operation.  
With the adoption of a compliance program, the health center is committing long term resources because effective compliance systems require continuous improvement.  Quantifying the organization’s investment in compliance efforts gives the board the ability to consider the feasibility of implementation plans against compliance program goals.  Such investment may include annual budgetary commitments as well as direct and indirect human resources dedicated to compliance.  To help ensure the health center is realizing a return on its compliance investment, the board should also consider how management will measure the effectiveness of its compliance program.  
Monitoring and auditing provide early identification of program or operational weaknesses and may substantially reduce exposure to government or whistleblower claims.  For a compliance program to work, employees must also be able to ask questions and report problems.  A critical element of an effective compliance program is a system of organization-wide training on compliance standards and procedures.  In addition, there should be specific training on identified risk areas, such as claims development and submission and marketing practices.  

A Code of Conduct is fundamental to a successful compliance program because it articulates the organization’s commitment to ethical behavior.  The Code should detail the fundamental principles, values, and framework for action within the organization and should be meaningfully communicated and accepted throughout the organization. 

Compliance program policies and procedures represent the health center’s response to the daily risks it confronts during operations.  Policies and procedures help reduce the prospect of erroneous claims, as well as fraudulent activity by identifying and responding to risk areas.  Because compliance risk areas evolve with the changing reimbursement rules and enforcement climate, the organization’s policies and procedures also need periodic review and, where appropriate, revision.  

Responding appropriately to deficiencies or suspected non-compliance is essential.  Failure to comply with the organization’s compliance program, or violation of applicable laws and other types of misconduct, can threaten the organization’s status as a reliable and trustworthy provider of health care.  Moreover, failure to respond to a known deficiency may be considered an aggravating circumstance in evaluating the organization’s potential liability for the underlying problem. 
Compliance issues may range from simple overpayments to be returned to the payor to possible criminal violations.  Procedures should be in place to respond to credible allegations of misconduct and whether management promptly initiates corrective measures.  Many organizations take disciplinary actions when a responsible employee’s conduct violates the organization’s Code of Conduct and policies.  

Legal risk may exist due to conduct as well as the actions taken by the organization in response to the investigation.  In addition to a potential obstruction of a government investigation, the organization may face charges by employees that it has unlawfully retaliated or otherwise violated employee rights.  It is important, therefore, that organizations respond appropriately to a suspected compliance violation and, more critically, to a government investigation without damaging the corporation or the individuals involved.  The board should confirm that processes and policies for such responses have been developed in consultation with legal counsel and are well communicated and understood across the organization. 


Health center boards are facing increasing scrutiny for being accountable to the public about what the organization will accomplish and the status of achieving those accomplishments.  Accountability is being responsible and accepting the consequences of the actions of the organization, whether those consequences are positive or negative.
  Health center boards are fundamentally responsible to the community as stakeholders in the health center success.

Accountability generally involves three elements:
 
1. Taking into consideration the public trust in the exercise of responsibilities; 
2. Providing detailed information showing how responsibilities have been carried out and what outcomes have been achieved; and 
3. Accepting the responsibility for outcomes, including problems created or not corrected by an organization or its officials and staff. 
The Sarbanes-Oxley Act was implemented to assure public trust in the corporate community in the wake of corporate and accounting scandals.  The law requires publicly traded companies to conform to new standards in governance, financial transactions and audit procedures.  While the Act was focused on public companies, it holds implications for non-profits as well.  The following is a checklist for non-profits to assure they are acting within the constraints of the law: 

1. Insider Transactions and Conflicts of Interest

· Understand and fully comply with all laws regarding compensation and benefits provided to directors and executives.

· Do not provide personal loans to directors and executives.

· In cases in which the board feels it is necessary to provide a loan, however, all terms should be disclosed and formally approved by the board, the process should be documented, and the terms and the value of the loan should be publicly disclosed.

· Establish a conflict of interest policy and a regular and rigorous means of enforcing it.
2. Certified Financial Statements

· The CEO and CFO should sign off on all financial statements (either formally or in practice), including Form 990 tax returns, to ensure they are accurate, complete, and filed on time.

· The board should review and approve financial statements and Form 990 tax returns for completeness and accuracy.
3. Independent and Competent Audit Committee

· Conduct an annual external financial audit.
· Establish a separate audit committee of the board.

· Board members on the audit committee should be free from conflicts of interest and should not receive any compensation for their service on the committee.

· Include at least one “financial expert” on the audit committee.

· The audit committee should select and oversee the auditing company and review the audit.

· Require full board approval of audit results.

· Provide financial literacy training to all board members.
4. Responsibilities of Auditors

· Rotate auditor or lead partner at least every five years.

· Avoid any conflict of interest in staff exchange between audit firm and organization.

· Do not use auditing firm for non-auditing services except tax form preparation with pre-approval from audit committee.

· Require disclosure to audit committee of critical accounting policies and practices.

· Use audit committee to oversee and enforce conflict-of-interest policy.
5. Disclosure

· Disclose Form 990 990-PF and 990-T in a current and easily accessible way (also required of all nonprofit organizations by IRS law).

· Electronically file 990 and 990-PF Forms in a timely manner, without use of extensions unless required by unusual circumstances.

· Disclose audited financial statements.
6. Whistle-Blower Protection

· Develop, adopt, and disclose a formal process to deal with complaints and prevent retaliation.

· Investigate employee complaints and correct any problems or explain why corrections are not necessary.
7. Document Destruction

· Have a written, mandatory document retention and periodic destruction policy, which includes guidelines for electronic files and voicemail.

· If an official investigation is underway or even suspected, stop any document purging in order to avoid criminal obstruction.


The leadership of all organizations, including not-for-profit organizations, is ultimately responsible for the creation of the culture which will permeate the organization and its membership.  A strong ethically grounded organization is only possible when it is governed by a strong ethical board; in turn, the strength of the board is grounded in the ethical conduct and approach of each of its board members. 

The most basic components of ethical behavior incorporate the principles of fairness and honesty and are therefore fairly obvious; however, there are many other potential pitfalls for the board member who may not be aware of the possible implications of his/her actions or, in some instances, lack of actions.  The fact that a board as a whole has ethical obligations to its board members, and ultimately to all organization members, is often overlooked and is also often at the root of unethical behavior. 

The board is responsible for assuring individual members have a clear understanding of their roles and responsibilities.  By making clear the purpose and requirements of the board and all of its members, the board will reduce the likelihood of its loosing focus on its mission, which in turn, will help to ensure that any unethical behavior by board members will stand out as improper and inappropriate. 

The board should also clearly outline an exhaustive listing of actions, lack of actions, and behaviors which it considers to be detrimental to the board and to society’s norms, and therefore unethical.  The creation of guidelines firmly grounds the organization’s ethical stance and provides a barometer which can be referred to in moments of question or doubt.  Immediate referral to the guidelines can prevent potential problems from escalating beyond their inception.  Ethical guidelines should be part of an orientation package for new board members.  In addition, all board members should sign a Conflict of Interest form to assure they will disclose all currently known or potential conflicts of interest.
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Purpose

To eliminate potential conflicts of interest.

Policy

A. Conflicts of Interests, are unacceptable under any conditions.

A conflict of interest is hereby defined as any situation, either at or away from the office, which affects the ability of an employee to act or to make a decision in the company's best interest.  Apparent conflicts of interest will be resolved by the Board of Directors.

Certain acts are specifically prohibited by this policy.  Employees found to be engaging in such acts shall be subject to severe disciplinary actions, according to the personnel policy.  While this list does not include all prohibited acts, the following examples are provided:

1. Appropriating, using or permitting others to appropriate or use any funds, property or time compensated by the company or any of the assets of the company for personal gain or benefit or for any unlawful purpose.

2. Failing to disclose personal interests, whether direct or indirect, in any entity with which the company does business or seeks to do business, excluding personal interests consisting solely of publicly traded securities amounting lo less than 5% of the total of any one class of outstanding securities.  An employee shall be deemed as having an indirect interest in a business if an immediate family member of such employee has a direct interest in such business, or if a nominee or trust controlled by the employee or one of the employee's immediate family members has a direct interest in such business.

3.  Accepting personal or business loans from entities with which the company does business, excluding loans obtained from lending institutions at prevailing interest rates, terms, and conditions.

4. Serving at any time as an incorporator, director, officer, partner, employee or

consultant of any partnership, corporation, or other entity doing business or seeking to do business with the company.

5. Accepting gifts, gratuities or entertainment in cash or in kind from any present or potential vendor.
B. Record Keeping

To provide an accurate and audible record of all financial transactions, clinic books, records, and accounts must be maintained in conformity with generally accepted accounting principles.  All employees and directors are responsible for safeguarding organization assets under their control and for maintaining an audible record of financial transactions.

Further, the organization specifically requires that:

1.  No funds or accounts may be established or maintained for purposes that are not fully and accurately described on the books and records of the organization.

2. Receipts and disbursements must be fully and accurately described on the books and records of the organization.

3. No false entries may be made on the books or records nor any false or misleading reports issued.

4, Payments may be made only to the granting party or a valid assigned and only for the actual services rendered or products delivered.  No false or fictitious invoices may be paid.

C. Organizational Conflict by Board of Director Participation

No member of the LCHC Board of Directors shall be an employee of the LCHC. No member of the Board or a Board committee shall derive personal profit or gain, directly or indirectly, by reason of his or her membership on the Board or a Board committee.

D. Conflict of Interest Forms

1. Annually, the Directors, Chief Executive Officer and Chief Operating Officer complete a new conflict of interest form and submit it to the Director of Human Resources for review and inclusion in their personnel file.

2. Director of Accounting reviews conflict of interest forms received which indicate potential conflicts, advises employees with potential conflicts, and monitors those activities with potential conflicts as necessary.

Applicability

This policy applies to all employees and board members, whether temporary, part-time or full-time regular.
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  �  Points to Ponder:








Why isn’t ethics management part of a typical board agenda?





Who is responsible for ethics in our in our health center?  





Are CHC employees equipped to recognize and respond to moral dilemmas?





Are CHC employees provided a safe opportunity to discuss ethical issues of concern? 





Do we reward or punish ethical integrity or moral courage if it has a negative impact on the bottom line?





What is Risk Management?





Risk – anything that threatens the ability of a health center to achieve


its mission





Risk Management – a discipline that enables people and organizations to cope with uncertainty by taking steps to protect its vital resources





Risk Management Process – a framework for identifying risk and deciding what to do about them





Not all risks are created equal! - Risk management is about learning to weigh various risks and make decisions about which risks deserve immediate attention




















Sample Conflict of Interest Policy








Conflict of Interest





A conflict between the private interest and public obligations of a person in an official position.





Ethics








Principles of Ethical Behavior





Public Service is a public trust.


Members shall not hold financial interests that conflict with board duties.


Members shall not engage in financial transactions using confidential information to further any private interests.


Members shall not solicit or accept any gift of monetary values for conduct as a Board member.


Members shall not use their membership on the board for private gain.


Members shall act impartially and not give preferential treatment to any individual or corporate entity.


Members shall disclose any fraud, waste, abuse, or corruption to the proper authorities.


Members shall satisfy in good faith their obligations as board members, including just financial obligations.


Members shall adhere to all laws and regulations that provide equal opportunity to all individuals.


Members shall avoid any actions creating the appearance that they are violating any law or ethical standards.














Code of Conduct 





Provides a method for articulating the health center’s commitment to ethical behavior.





SEVEN CORE ELEMENTS OF A CORPORATE COMPLIANCE PROGRAM





(from OIG Compliance Program for Individual and Small Group Physician Practices, 65 FR 59434, Oct. 5, 2000)





Designating a compliance officer and/or committee to monitor compliance efforts and enforce practice standards;





Conducting internal monitoring and periodic auditing;





Implementing compliance and practice standards through the development of written standards and procedures;





Conducting appropriate training and education on the laws, rules, standards and procedures that apply to each employee’s and contracted personnel’s job responsibilities; 





Developing open lines of communication to update employees and contracted personnel about compliance activities and to encourage   the reporting of potential problems; 





Investigating detected problems and developing and implementing corrective action; and


 


Enforcing disciplinary standards through well-publicized guidelines.
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